STATES FOR THE 
DISTRICT OF NEVADA 


a 


BRIEF FOR THE APPELLANT 


i 


| @mployees of the United States who classified or supervised clas#ifi - 
| cation of the lands applied for, and such lands were classified 45 


suitable for agricultural entry under the general or ‘ordinary’ 
homestead laws, such classification decision bearing date of Apri) 
29, 1957 (Ex. F; R. 3-4). 

8. Reed, on or about May 25, 1957, entered upon the lands, | 
established a residence there, proceeded to comply with the Federa! 
homestead laws, and by reason thereof acquired certain rights and 
interests in and to the lands so applied for, so classified, and so | 
entered (R. 4). 

4. On May U, 1961, Reed submitted final proof of complianc« 
with the homestead laws to the Nevada Land Office (Ex. K: R. 4. 

5. By letter from the land office dated March L 1962 (Ex. M: 


R. 4-5), Reed was notified that his final proof was “not acceptable 
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let ose (it Naat EW VA Sere 
tic i se initiated in the form of a contest detigned fo 

| idate, cancel, and make nugatory Reed's entire one hundred and 

| eee (Ex. Vi R. 4). 


7. Issues were joined anda hearing had on June 20, 1963 


before a Bureau of Land Management hearing examiner, said heart™ 
conducted under applicable regulations of the Department of the 
Interior ( Part 221, Title 43, C. F. R., redesignated on March 3], [\hh4 
. as Part 1840; 29 F.R. 4326): andthe Administrative Procedure Act 

ay (Sec. 100] et seq, Title 5, U.S.C.A. ) with testimony formaliy reported 
a (Tr. 1-142: R. 4). 

ee 8. . By written decision dated December 13, 1963. United 

= States v. Cecil R. Reed, Nevada 3296 (Admin. File) the examiner 
concluded Reed was entitled to have his entry go to patent upon sub- 
mission of technical proof respecting military service, remanded the 


case to the Nevada Land Office, in effect dismissing the contest 


rae 


@ «* aw 


Soe mee ener — 
aa ath 4 that aeiiiiicnen tad oat metic a 
ent (Admin. File: R. 6). 
| ‘I. Reed asserted that by reason of the referenced four | 4! 
administrative decisions - - Nevada land office; hearing examinér, 
| Director, Bureau of Land Management; and the Secretary of the 
Interior - - he had exhausted his administrative remedies in that Ihr 


applicable regulations of the department, Sec. 1844.9, Title 43.) . | 
| 18 R. (Apr. 1, 1964 Supp. ), provide that no appeal will lie in the De- 
, 9 partment of the Interior from a decision of the Secretary ( R. 6). 

20 12. On November 29, 1965, Reed filed a complaint in the 

21 United States District Court for the District of Nevada (R. 2-10). 
asserting, inter alia, that the final administrative decision of the 
Secretary of the Interior was arbitrary and erroneous, against the 
law, not sustained by the evidence and contrary to the facts: that. 
under applicable law, Reed was entitled to have his entry allowed anc 


Ss & &® & & 


to have patent issue to him; that the decision of the Secretary was 
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7 (b) that the action brought was one to judicially review 
| actions or decisions of the named defendants, acting or purporting 
| toact in an official capacity or under color of legal authority, a®* 
such review is contemplated and authorized by Section 10 of the 
Administrative Procedure Act (Sec. 1009, Title 5, U.S.C.A.) and Py 


Section 1391 (e), Title 28 U.S.C.A.: and that jurisdiction and venue 
resided in the Nevada district court for such statutory reasons, and 
the further fact that plaintiff is a resident of Nevada, and that the real 
property involved in the action is located in Douglas County. Nevad. 
as set out in the complaint (R. 2-3). 

1. Plaintiff below sought this relief: (R. 8-9): temporary 
restraining order, restraining defendants’ interference with 
plaintiff suse and enjoyment of the property; a preliminary injuncaon 
pending a final and complete hearing on the merits; a permanent 
injunction, full judicial review of the decision of the Secretary of the 
Interior, reversal of the Secretary's decision, and such orders or 


writs as are deemed necessary to make fully force and effective the 


- ee - 


a 


si 
- 


ze 2 es &@ fF S&S Ss 


‘he Court thereupon ordered the matter determined en the Adminiy 
elie Record, and submission on briefs. 

16. Plaintiff s Opening Brief (R. 50-87), Defendam « 
Answering Brief (R. 88-108) and Plaintiff s Reply Bnef( R107.) 
were filed with the District Court: under date of July 7, 1967. Ue 
court below entered an “Order Granting Summary Judzment’ fer \tw 
United States (R. 122-126). 

It. By timely motion for new trial and motion for recimier 
ation, Pjaintiff below asserted inter alia that the summary judinen 
was improperly entered (R. 127-132), and after responsive plma die 
by the United States thereto and setting of arguments (R. 133-14... 0 

18. By Judgment entered on December 19, 1967) R. 142-143 
and "Supplemental Opinion, Findings of Fact and Conclusions of La’ 
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rse fo Wanatieee Reed; hearing examiner decision 
e to Reed; decision of Lureau of Land Management silirenathhdl’ 
d; decision of Secretary of the Interior affirming Rureae ad 
ment decision; and decision of the Nevada Federal drs! r 


a 


: | gr: upholding the final determination of the Secretary of the Inter 
| => counsel for appellant has attempted, supra. to set oul Wackyriun! 
| information in more detail than would be required in a simple appea| 
Q from a decision of a Federal district court resulting from an acter 
21 | originating there. 

In turn, in these circumstances, appellant incorporates by 
reference in this brief all of the files, records, and pleadings, and 
arguments made in the judicial and administrative proceedings bel ™ 

s Particular reference is made: to Plaintiff's Pretrial Memorandum | 
26 Contentions of Fact and Law (R. 27-45), and Defendant's Pretrial 
| “= 


The Government contest of the applicati@s lor 
homestead patent alleged: "That the ted cumesiee sua 
not met the cultivation requirements * * * in the deve by owent 
of his homestead entry * * *."" The Statute reyuires: ~~ a’ 
the entryman shall, in order to comply with the require- 
ments of cultivation herein provided for, cultivate nut lew 
than one-sixteenth of the area ot his entry, beginning ail 
the second year of the entry, and not less than one-ewlh!), 
proof ** with the third year of the entry and until fina! 

*." 43 U.S.C. 164. The law/43'U.S.C. 279) gives 
pay ' credit for residence and cultivation to an honeralils 
veteran homestead entryman, but it. too. 

"No patent shall issue to any person wh» fas ( 
Upon his homestead and otherwise complied wit/ 
tha provisions of the homestead Jaws for a period of at 

one year; Provided, that such compliance shall wclwte 
bona fide cultivation of af least one-eighthof the area 
entered under the homestead laws * * °.' 


So iff, a veteran, was required to cultivate 1 
— faith twenty acres of his one hundred sixty acre 
ntry to qualify for a patent. On this issue, the Secrear 
found as follows: 


"The appellant agreed that there was no evidence of 1 
an oat crop in January 1962 (Tr. 101, 102), although he ‘ 
said it grew 8 inches high (Tr. 104). He gave no explanatwi 


as to why no stubble remained *****. This argument, founded 


on the merest of inferences, is completely unacceptable. 


"In opposition the entryman offered only his own testi- 
mony to support his claim that he had cultivated 20 acres. ff 
is noteworthy that he did no present either of the persons why 
submitted statements as part of his final proof that he had 
cultivated 20 acres in 1961. Since the final proof of an ent rvemer 
is required to be corroborated by the testimony of two crediblé 
witnesses, Rev. Stat. sec. 2291 (1875). as amended, 43 U.S." . 
sec. 164 (1964), it seems that evidence of no less weight Shield 
be required in a contest challenging lack of cultivation. 


"The burden of roof rests ona homestead entriv- 


_ “Therefore, I conclude that the required number of 
acres was not cultivated during the fourth entry year. 


(emphasis supplied). 


e e * € a 


The decision below, by the Federal district court for the 


district of Nevada, it will be seen, adopted the reasoning of the 
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nme S finding, ee me 124), 
We think this Hynes } Cy the Secr yi is 


supported by the record an tink I Ba sestaliine 
the Government contest and denyir application far 
The entryman’s effert to comply with 


the cultivation a ng em of the comaienn laws was 
niggardly at best he burden of his argument 18 that 
the Secretary was re uired lo ace TY taicakrateraie 


testimony ve Had ¢ d cultivated twenty v acres. 


18 Thus delimited by the court Welow, the following brief state- 


WwW 'ment reflects appellant's position: "ntryman Reed, in fact and w law, 


oO 


‘did meet the burden of proving compliance with the homestead law. a 


~~ 


is entitled to have patent issue to the full 100 acre-eniry. Reed 
contends that, in fact and law, he had fully met the corroboration 
23 |requirement. 

Additionally this observation seems in order the facts of tne 
case are not complex as to detail. The manner of factual developmen’ 
and the shifts of emphasis in application of the law to them threugh tee 
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Appellant contends that, on the whole recurd, appellamt- 
yman is entitled to have his final proof allowed, witen tested by 
’ good faith’ standards on both a legal and an equitable basis 

IV. SPECIFICATION OF ERRORS. 


17 The district court erred in the followimy particulars: 


1. In failing to conclude, as a matter of law, that the ermtrvq@an 


failed to meet the burden of proving comphance with the hon estead 
20) Law. 


2. In failing to conclude that, in fact and in law, the entr) S@ 


is entitled to have his tinal proof allowed, when tested by ‘wood faith 


ws | requirements. 


a V. ARGUMENT. 
2s 1. Summary of Appellant's Position. 
26 Appellant contends that: 


| he 


luding employees of the United States, were thus noticed to | 
| appear at the time such testimony was taken; and that the testimony -- 
ed according to applicable statutory requirements and ad- 


land testimony contemplated, or required, by the Homestead Law. 
(b) Measured by court-declared standards, md by administra- 


a joe agency direction and decision, for weighing "good faith’. the 
18 jwhole record here supports a finding that this entryman has met thuse 


i9 | standards. 
2. The proof of compliance tendered by the entry man 
21 in the instant case is as fully corroborated as is 


required and contemplated by the applicable law. and 
the entryman is entitled to issuance of a patent to his 


full 160-acre entry. 
Reference is made to the laws applicable to final proof: 
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A the anor ane! not ‘less vba One =4 te oul 
the third year of the entrm ans until Ag Fon pp tas 
(emphasis supphed). 


(b) Miltary Service Credit. 

Requirements respecting pree ‘or military Veterans are : 
qualified by provisions now codijie. at Pithe 43: U.S.C. A. see. TT8, 
in pertinent part: 


: 
* * *Credit shall be allowed ‘or {wh Vears’ Strvice to 
any person who served in the military or naval forces a . 
the United States ° " ". No patent shall issue to any suck 
person who has not resided upon lis homestead and mtherwise 
complied with the provision of the homestead laws fwra 
period of at least one vear’ Provided, That such complianoc 
shall include bona fide cultivation oT at least Gne-eig8th 
of the area entered under the homestead laws! * ° *.° 


a“ 
(c) Statutery Provisions for Final Proof, 
25 
Provisions now codified at Title 43 U.S.C.A.. secs. 251. 252. 
26 


- ee- 


. section headed at “Tine af takine ( Seat Try 
l proof * * ** contains language which aid’ in weigtaing te 
y of support for the miryeee 


Section 251 of this tithe shall bt We entetrued Ue lorted (be 
faking ¢ Pieetmony for rine? T Within t@n tayS HTleetne 
the day erlised* * . 43 U.S.C. A. %2 lemphoew 
Supplied). 


Title 43 U.S.C.A.. sec. 254 eontains provisions respreting 
% Jofficers before whom affidavits or proofs may be made, and dee lares 
1% jthat’* * tany witness making such preoi’ who Knotwifiely. willfully. or 


corruptly swears falsely '* * *to any material matter contained wy #ald 


20 a * ¢ *' shall be deemed cuilty of perjury. 

i : (d) Departmental Regulations: Final Proot. 

22 Regulations in effect at the (ime Reel sulmitted tinal prow 

a3 = May ll, I9€1 (Ex. J) were contained in Title 43, C.f.R.. secs. 
4 1 1¢6. 44 through 166.50 under the heading " Procedure Governiyw Subnis- 


25 (sion of Final or Commutation Proof. * 


\ ———__— 


Same regulations govern time of making proof, officers qua lifiwel fer 
, : 
f, publication requirements, and in sec. 106.47, the proviwiin 


‘ontrolling in 1961, recite (emphasis supplied) that; 

"Final proofs in all cases where the same are réquired 

* * * should be taken in accordance with the published 

notice: Provided, however, That such testimony may te 

taken? **” =. 

(e) Regulations Controlling Government Contests. 

On April 18, 1962, ‘he United States initiated a contest of 
appellant's final homestead proof in the form of a complaint | Ex. V) 
The complaint itself, and the hearing examiner proceeding which 
followed, was asserted by the United States and found by the hearing 
examiner (Examiner's decision, December 12, 19€3. United Sates \. 


Cecil R. Reed, Admin. File, p. 1) to have been initiated and conducted 


- §< 
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478, 43 U.S.C.A. 1201. 


Detailed examination of the regulations governing evidenté te 
nment contests, so far as relevant to this appeal, reveal* th\e 

| language in sec. 221.74 (a) under heading of ' Evidence’ | since 

: | redesignated sec. 1852. 3-6 (a), Tit. 43.C.F.R.. Jan. 1, 19€8 Revision’: 


All oral testimony shall be under oath and witnesses Sal! 
be subject to cross examination. The Examiner may 
question any witness. Documentary evidence may be receiver 


a9 if pertinent to the issue. The Examiner will summarily 
Stop examination and exclude testimony which 1s olvirusly 
20 irrelevant and immaterial. 
2 We turn, then, to the application of the foregoiny statulur, and 


administrative regulations to the instant case. 


22 
23 (f) The Secretary's Decision and Conclusion of 
a the United States District Court. 


As set out above (pps. 8-10. this brief) the Secretary of the 


25 
26 |Interior and the district court below find unity in their rationale which 
= 16-- 


In support of its decision, the court below relied upon two 
Stewart v. Penny. 238 F. Supp. 


821 (1965) was decided ty 


ore from which this appeal is taken. The court in Stewart con- 


} cluded that the burden of proof is upon the contestee and that the guverr- 


ment ' bears only the burden of going forward with sufficient evidence 
to establish a prima facie case, and the burden then shifts to the claim- 
ant to show by a preponderance of the evidence that his claim is valid. 
238 F. Supp. 821, 831, citing with approval Foster v. Seaton, 27] F. 
2d 836 (1959). 

We suggest, without argument because not deemed necessary 
to appellant's position here, that it is the Government -- and not the 
homestead entryman -- who is ‘the proponent of a rule or order’ within 

meaning of the provision of the Administrative Procedure Act which s 
imposes the burden of proof under 5 U.S.C.A. 1006 (c). 
sd = 


- The court below appears to characterize Reed's testimony a® related f 
testimony having these elements -- ‘a particular fact. uncontracirted 


“ 
by any one", as given "in the absence of any direct conflicting temitmeowy?. 


land as standing "although there be no adverse verbal testinwiny 
adduced". 

It is noted that Quock Ting is read by the court below as 
holding (R. 125) that -- 


_ 
= 
—— = 


"* * *the trier of fact may give little credence to 


20 evidence although uncontradicted. " ; 
21 | And the court below continues (R. 126) -- 


orm of surveys. p ntoxtaphs 
and testimony of neighbors of his work of proving up the 
a homestead progresses. ™ 


% Following, we recite what we believe to be the controlling 


judicial precedents, and the facts respecting corroboration overlwked 
- - 


land office as required by R. S. 2291, 43 U.S.C.A. I€4. 
It is submitted that this is all the corroboration required ty 
law, and that it is precisely the "* * ‘testimony of neighbors” 
ed to, by the court below (R. 126, supra) as"* ° *sound, 
edible evidence of compliance* * *." 
Turning to the final proofs filed by Reed, and in behalf of Reed 


| (Exh. K, Admin. File) we find that these documents disclose that: the 


two statutory witnesses, one of them a 69-year old neighbor, the othr 
a 40-year old neighbor, had both seen the land “many times’: that | 
both statutory witnesses, under oath before the Government's 
designated official, testified that they lived in the vicinity; both must be 
presumed to have been aware of the provisions of 18 U.S.C., sec. 100] 
referred to on the affidavits they signed, advising that it is a crime 

'* * *for any person knowingly or willfully to make to any Department or 
agency of the United States any false, fictitious, or fraudulent statement 3 
or representations as to any matter within its jurisdiction.” | 


Oral testimony of Mr. Reed in the determinative crop year of 
= je - 


y 05, 1957, . Papa es eS sa 


nces because of employment: drilled a well, built a hewee, 


: ed 10 acres and planted same to rye in the 1959 crop year | lal} 
pring of 1959: and see oral testimony of Reed. line 15. p. 10? 
through line 7, p. 103 Tr.), harvested none of the crop; cultivated 
res in the 1961 crop year, planted the acreage to oats. constrected 
ell ing in 1957; in 1960 contracted for a well and pump and in the 


17 pte built a pump house, with material and labor costs set yet 1m 


ir ‘|e to it. 


Reed swore that he had no actual knowledge of any statement 


ofl |made by either of the witnesses in their testimony in conncection with 
|his proof (Ex. K, Admin. File) and the Government -designated 

23 \testimonial officer--the Douglas County Assessor -- certified that the 

cay le ntryman was examined separately and apart from witnesses in the case. 

25 


The sworn proof of the two witnesses affirms (Ex. K. Admin. 
% |File), with some variation in values of improvements, and from personal 
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a 


The foregoing, we submit, constitute@ all of the cerraieraii 
| required by statute, and all that was required in law, to quality Heed 


: /Note: The Secretary's decision, curiously, at p. 5 | Umeled 


cA 
s States v. Cecil Reed, A-30354, Sept. 29, 1965; Admin. File), io 


. | footnote 2, contains this observation: 

A 

a "It is rather remarkable that each of his witnesses, who 

| was 8 sed to testify separately and of his own knowledec 
(43 CFR 1823. 2-1, 1923.2-2), should make precisely the 
same mistake. " 


The "mistake" is the distinction made between cultivating in the fall aow 


planting in the spring (see Tr. p. 107, lines 4-15), tied by the opine 
writer to apparent disbelief --notwithstanding the testimonial officer « 
certificate -- that the witnesses did in fact testify separately.” 
Returning to judicial precedent: the court below, in adopting 
language from Quock Ting v. United States, supra, overlooked quoting 
language from the same decision truly and directly applicable to the 
testimony of Reed's two statutory proof witnesses. Adopting language 
from Kavanaugh v. Wilson, 70 N.Y. 177,  —s Atl. _—_—,_ the Supreme 


Court in Quock Ting quoted with approval as follows: 


"Tt ts a general rule that when a disinterested 
a1 witness, who is in no way discredited, testifies to a fact 
within his own knowledge, which is not of itself improbable. 
or in conflict with other evidence, the witness is to be 
ind the fact is to be taken a8 legall tablished, 
1 @) ea 


Sates Supreme Court decision involving construction of the very statute 


(R.S. 2201, now 43.U.8.C.A. 164) here so germane. 
- 21 - 


8 L v c ~— 
t fat . In othe Bria, & — = 
& nd aa th as to what is to on proved, but in 
what manner proved; and what 15 required of the claimant 
himself, to wit, an affidavit, 1s distinguished from what he 
must establish by others, to wit, two credible witneses 
Such, then, are the conditions seemingly legislatively made 
the exact measure of the obligation of the homestead claiear 
It certainly will not be asserted that they can be detraci ed 
from. It is asserted that they may be added tv. by ° ~ certain 
sections of the Revised Statutes. We insert the sections 
in the = / note: the insertions include R.S. 2478, 
now 43 U.S.C.°1201, the section reled upon by Interior as 
authority for its regulations providing for contest actiws” 
It will be seen that they confer administrative power unly. 
This is certainly 50 as to * * *sec, 2478 * ° *: and certainly. 
under the guise of regulation legislation cannot be exercised 
U. - v. United he Copper Co., 19€ U.S. 207. Especial 


0 upon Sec. 2246 (U.S. Comp. _ Stat. 
1901, Dp. 1371) lage now found as 43 U.S.C.A. 757 
_ Acting under the authority presumed to be given by sec. 224 


‘the other sections, a regulation was promulgated which pre- 
scribed forms of taking pre-emption and final homestead 
proof by questions and answers, and provided that “the 
claimant will be required to testify, as a witness, in his 
own behalf, in the same manner." It was testimony 


- Be 


a™! 


statute at wild. If ne. can adhe 2 ane ecm. he cart define 
another. If he can aliridve, he can enlarge. Noch power 
is not regulation; it 18 legislation. ' 


e e ° e es ° 


Appellant submits this propositien: the Suprenve Court 


announced in U.S. V. George, supra, that the Departmen! « the 


Interior had no power to add to the requirements ot the law tlral calla 


| vation and residence be proved by two credible witnesses J he law i 


still on the books. It is still the case that "* * ‘the facts required |) 


be proved are stated, by what means proved, and the manner of praw ane 


its quantum. " 


We respectfully submit that the Secretary erred, as did!e 


lower court, in rejecting as fully corroborating evidence the 
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=i Wee Aaaiscit wteci (pene Piais' @ lthios 
1 rp or direct testimony of the Reed proof withenmes. 


1 witnesses in support of what counsel had thougtt -- anti fw 
ary’s decision -- was already sufficient evidence of the enurjwie | © 
wi . 
On the whole record, appellant-entryman 1s 
entitled to have his final proof allowed, when 
tested by ‘good faith” standards on both a legal 
and an equitable basis. 


Here, because so much of the administrative determtra tie, 


1s | pivoted around the point and because the lower court decisian 1 siler 


on it, appellant simply incorporates by reference argument in suppyrt 
20 | of this proposition contained inthe record below. (R, €8-74), 43 1. S 
a |C.A. 162; 43 C. F.R. 166.18 (1961 ed. ) 


22 


Brief reference will suffice. The source of the good faith 


23 | requirement is identified in Stewart v. Penny et al 238 F. Supp. 821. 

24 |at 829-831, the court below quoting with approval as ‘‘an appropriate 
2 | Statement of the meaning of good faith" within the context of the 

2 | Statute and code found in Carr v. Fife 44 F. 713 (CC Wash. 1891. 


- 24 - 


ja in favor of lrtons sited & Winget Arde 
on 8. 537 (1895) and Clements v. Warner 24 ffuw. 244 
fied 
In the instant case, the government's lone witwess if ihe 
aring below, Mr. Hagihari, the land examiner, volunteered 
ion, as follows: 
wr & + 


Q (by Mr. ABBOTT): How do you square this recommenda 


tion with your testimony {his morning that there was av 
compliance with the cullivation entirely apart from ‘he 
water? 
‘A (by Mr. HAGIHARI): He had attempted to comply with 
some of the requirements, had shown good faith. ** ° 
4 @ be * Would you enlarge upon that ? How is that weighed? 
‘A: Good faith or intent that he is trying to comply with the 
regulations. In this case Mr. Reed had built a home 
it. He had attempted to clear off 20 acres, and he 
established a home. (Tr. 57-58) 
* * yes ° 
4 
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* rs a ry 1 o 


“Well, I did have a little argument wilh the Awreau of 


Land N ement office. and I decided at that time that 
16 I would fight this Ghrough to the hiont, avd | Meured 
I just as well Start at the top and come down. °° * 
» Cd e ° oe s 
And so he did. 
iy More than thirteen years after receipt on April 15. 1855 ve 


20 | Nevada Land office of his application for homestead ery "s 


2! |Mr. Reed may ponder his reasons for filing as expressed im (he reser! 


22 |(Tr. 108): 
23 :’R eect meee 
‘as Q. (Mr. ABBOTT): But when you went on the land. 
* why were you there ? 
* 26 A. (Mr. REED): Because I believed that a man 
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25 


I certify that, in connection with the preparition 4 (fie hme’ 


| I have examined Rules 18, 19 and 39 of the United Slates Coeri «' 


Appeals for the Ninth Circuit, and that, in my opinien (he Horem sige 


brief is in full compliance with those rules. 
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Attorney for Appellant. 


a 
a 


Subscribed and sworn to before me 
thrs 30th day ol August, 1968 


tk Week 


ry 


